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OPINION

Factual Background

The defendant and a codefendant pled guilty to three counts of aggravated burglary arising
fromtheburglary of three homes. The defendant assisted authoritiesin trying tolocatethe property,



and he even wore awire and visited the person to whom he had sdd the goods. However, most of
the property was never recovered. At a sentencing hearing, the proof showed that one victim lost
approximately $1350.00, and another lost approximately $7480.00. Therecorddoesnot reflect how
much property the third victim lost. The presentence report indicated that the defendant had
previously been convicted of auto burglary, aggravated burglary, and several lesser crimes. The
defendant testified that the burglaries in the instant case were a result of his cocaine habit. He
admitted that, by committing the burglaries in this case, he had violated probation for a previous
burglary charge. The defendant’s wife testified that the defendant did not have a drug habit when
they got married, and that the defendant had only worked sporadically since 1997. Finadly, the
defendant’ s grandmother testified about the defendant’ s family life, including the defendant’ s four
children.
Thestatemoved the court to consider thefollowing aggravati ng factorsin imposing sentence:
(2) that the defendant had aprevioushistory of criminal convictionsor criminal behavior inaddition
to those necessary to establish the appropriate range, Tenn. Code Ann. § 40-35-114(1); (2) that the
offenseinvolved more than one victim, 1d. § 40-35-114(3); (3) that the personal injuries inflicted
upon or the amount of damage to property sustained by or taken from the victim was particularly
great; 1d. 8 40-35-114(6); (4) that the defendant had a previous history of unwillingnessto comply
with the conditions of a sentence involving releasein the community; 1d. 8 40-35-114(8); and (5)
that the felony was committed while on probation. 1d. § 40-35-114(13)(C). The defendant
conceded that the last two enhancement factors applied. However, the defendant al so requested that
the court consider thefollowing mitigating factors: (1) that the defendant’ s criminal conduct neither
caused nor threatened serious bodily injury, 1d. § 40-35-113(1); (2) that the defendant assisted the
authoritiesin uncovering offensescommitted by other personsor in detecting or apprehending other
personswho had committed the offenses, 1d. § 40-35-113(9); and (3) that the defendant assisted the
authorities in locating or recovering any property or person involved in the crime. 1d. § 40-35-
113(10).
Following the hearing, the court held as follows:
| have considered al the enhancement factors that have been filed and the
mitigating factorsthat havebeenfiled. | have considered thesentencing rangesunder
40-35-112. | have considered the mitigating factors under 40-35-113. | have
considered all the enhancement factors under 40-35-114.
What appearsto meinthiscaseisboth of these men —let metalk about them
one at atime. Mr. Hagewood, a twenty-four year old, has had quite a criminal
background. He has had theft-type charges before, including burglary of an
automobile and aggravated burglary. His aiminal record starts back when he was
twenty-two yearsold. It bumpshim upintoaRangell.
| feel in this casefrom watching both [the defendants] testify here today that
Mr. Hagewood was more of aleader in this bunch than [his codefendant]. . . .
Society has got to be protected from people like this. These homeowners
back here, they got to be protected. | get emational talking about stealing from
somebody tha worked for it.



Soin Mr. Hagewood's case, count |, I’ m going to sentence him to six years
in the Department of Corrections. That will be consecutiveto [a previous sentence
for unrelated charges].

In count 111, I'm going to sentence him to six years in the Department of
Corrections. That wil | be concurrent with count I.

Count V, I’'m going to sentence him to eght years in the department of
correctionsbecause awholel ot more propertywasinvolved and I’ m going to run that
consecutive.

I’ve run a six-year sentence concurrent because he did help them out in
finding some of it.

That gives him fourteen years consecutive to [his previous sentence for unrelated
charges].

Range of Punishment

First, the defendant complainsthat the state failed to give adequatenotice that itintended to
seek enhanced punishment by sentencing him as a Range |1, multiple offender. Tennessee Code
Annotated section 40-35-202(a) provides, in relevant part,

If the district attorney general believes that a defendant should be sentenced as a
multiple, persistent or career offender, the district attorney general shall file a
statement thereof with the court and defense counsd not | ess than ten (10) days
before trial or acceptance of aguilty plea; provided, that notice may be waived by
the defendant in writing with the consent of thedistrict attorney general and the court
accepting the plea.

Tenn. Code Ann. § 40-35-202(a). In this case, the record contains a “Notice to Seek Enhanced
Punishment” and an* Amended Noticeto Seek Enhanced Punishment.” Although both of theserefer
to section 40-35-202, neither contains any statement notifying the defendant that he may be subject
to sentencing as a multiple offender. The only evidence in the record that establishes that the
defendant i sa Range |l offender isfound in the following collogquy at the sentencing hearing:

MR. YOUNG (Hagewood's attorney): . . . You do have some discreion there in
running the sentences over here concurrently and I’d ask you to do that. The range
of punishment starting at six years and working your way up. The way | read the
statute is you consider enhancement factors and give them their relative weight as
you see fit and you go up the scale within the--

THE COURT: Is [the defendant] aRangell?



MR. YOUNG: Yes, gir.

Although section 40-35-202 does not provide aremedy for aviolation of therule, we have
previously recognized that “[t] he only remedy available to an accused isareasonabl e continuance.”
Statev. Gilmore, 823 SW.2d 566, 571 (Tenn. Crim. App. 1991); seealso Tenn. R. Crim. P. 12.3(a).
Indeed, the Tennessee Supreme Court has held that “[i]n the absence of amotion for continuance,
in our opinion, any objection to the delayed natice by the State ordinarily should be deemed to have
been waived.” State v. Stephenson, 752 SW.2d 80, 81 (Tenn. 1988). In this case, not only did the
defendant fail to move for a continuance, he actually suggested the appropriate range to the court.
Wearenot inclined to grant relief “to aparty responsiblefor an error or who failed to take whatever
action was reasonably available to prevent or nullify the harmful effect of an error.” Tenn. R. App.
36(a).

Furthermore, the defendant has not shown how the state’s failure to provide notice
prejudiced him. Indeed, the record indicates that the defendant should have been sentenced as a
Range Il offender. Tennessee Code Annotated section 40-35-106 providesthat a defendant may be
considered amultiple offender if he has previously received at |east two prior convictionswithinthe
same, a higher or the next two lower felony classes. Tenn. Code Ann. 8 40-35-106. In this case,
the defendant pled guilty to three counts of aggravated burglary, all Class C felonies, and the record
reflects that, at the time of sentencing, he had been convicted of aggravated burglary, a Class C
felony and auto burglary, aClass D felony. “The fact that the appellant was sentenced within the
proper range, based upon his prior convictions, does not establish prejudice.” Gilmore, 823 SW.2d
at 571.

Thisissue iswithout merit

L ength of Sentence

Next, the appellant challenges thelength of his sentence. When an appellant challengesthe
length, range, or manner of service of a sentence, this Court conducts a de novo review with a
presumption that the determination of thetrial court was correct. Tenn. Code Ann. § 40-35-401(d).
However, this presumption of correctnessis " conditioned upon the affirmative showing that thetrial
court in the record considered the sentencing principles and all relevant facts and circumstances.”
Statev. Ashby, 823 SW.2d 166, 169 (Tenn. 1991). Inthe event that the record failsto demonstrate
such consideration, review of the sentenceispurely de novo. Id. Inthiscase, thetrial judge did not
clearly state which, if any, enhancement and/or mitigating factors applied before imposing the
sentence. The trial court dso falled to baseits imposition of consecutive sentences on adequate
grounds. Given the state of this record, we are compelled to find that the trial court's sentencing
decision is not entitled to the presumption that it is correct. See Tenn. Code Ann. § 40-35-210(f).
Our review will therefore be de novo upon the record. State v. Grissom, 956 S.W.2d 514, 518
(Tenn. Crim. App.1997).

In conducting our review, this court must consider the evidence, the presentence report, the
sentencing principles, the arguments of counsel, the nature and character of the offense, mitigating
and enhancement factors, any statements made by the defendant, and the potential for rehabilitation
or treatment. Tenn. Code Ann. § 40-35-210(b); State v. Holland, 860 S.W.2d 53, 60 (Tenn. Crim.




App. 1993). The defendant bears the burden of showing the impropriety of the sentence imposed.
State v. Gregory, 862 S\W.2d 574, 578 (Tenn. Crim. App. 1993).

Although the defendant does not challenge the imposition of the two six-year sentences, he
challengesthe eight-year sentence as being excessive. The sentencing range for amulti ple, Range
Il offender convicted of a ClassC felony is between six and ten years. Tenn. Code Ann. 8 40-35-
112(b)(3). Under the 1989 Sentencing Act, the presumptive sentence for a Class C felony is the
minimum within the applicable range if no mitigating or enhancement factors for sentencing are
present. Tenn. Code Ann. 8§ 40-35-210(c). However, if such factors do exist, the court should start
at the minimum sentence, enhance the minimum sentence within the range for enhancement factors
and then reduce the sentence within the range for the mitigating factors. Tenn. Code Ann. 8
40-35-210(e). No particular weight for each factor is prescribed by the statute. State v. Santiago,
914 S\W.2d 116, 125 (Tenn. Crim. App. 1995); see Tenn. Code Ann. § 40-35-210, Sentencing
Commission Comments.

In our de novo review, we find that several enhancement factors apply. First, we find that
the defendant had aprevioushistory of criminal convictionsor criminal behavior in addition to those
necessary to establish the appropriate range. Tenn. Code Ann. § 40-35-114(1); as the trial court
noted, the presentencereport establishes numerous prior convictions of thedefendant. Furthermore,
weagreewiththetrial court tha theamount of property takenfrom the victim wasparticularly great.
Id. 8§ 40-35-114(6); the evidence at the sentencing hearing established tha the defendant stole
property worth over seven-thousand dollars from the victim, and that property wasnot recovered.
See Statev. Tommy Franklyn Spain, Jr., No. 01-C-01-9601-CC00003, 1997 WL 34434 at*4 (Tenn.
Crim. App. at Nashville, Jan. 30, 1997). We also find that the defendant had a previous history of
unwillingness to comply with the conditions of a sentence involving release in the community.
Tenn. Code Ann. 8§ 40-35-114(8); the defendant admitted at the sentencing hearing that he had been
unableto comply with the conditions of probation several timesinthepast. Finally, it isundisputed
that the defendant committed the instant offenses while he was on probation. Id. § 40-35-
114(13)(C). Applying thesefour enhancement factorsto thedefendant’ s sentence, wethink that the
maximum sentence within the range would be appropriate.

Next, however, we must reduce the sentence based on any applicable mitigating factors.
Prior to the sentencing hearing, the defendant submitted three statutory mitigating factors for the
court’s consideration: that the defendant’s criminal conduct neither caused nor threatened serious
bodily injury, Tenn. Code Ann. § 40-35-113(1); that the defendant assisted the authorities in
uncovering offenses committed by other personsor in detecting or apprehending other personswho
had committed the offenses, 1d. § 40-35-113(9); and that the defendant asssted the authorities in
locating or recovering any property or personinvolved inthecrime. Id. 8 40-35-113(10). Weagree
with the defendant that the above mitigatorsapply. Thereisno assertion that any of thevictimswas
ever threastened with or suffered bodily injury. Furthermore, the testimony at thesentencing hearing
established that the defendant assisted the authorities in recovering the goods and in apprehending
the person to whom the stolen goodswere sold. Having reduced the defendant’ s sentencebased on
the above mitigating factors, we find that the trial court’s sentence of eight years was appropriate.

Thisissue is without merit.

Consecutive Sentences
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Finaly, the defendant challengesthetrial court’ simposition of consecutive sentences. The
trial court ordered the eight-year sentence to be served consecutively to the two six-year sentences,
which were to be served concurrently to each other. Tennessee Code Annotated section 40-35-115
provides that “[tlhe court may order sentences to run consecutively if the court finds by a
preponderance of the evidence that: . . . (6) [t]he defendant is sentenced for an offense committed
while on probation. Tenn. Code Ann. § 40-35-115(b)(6). Although the court did not state its
reasonsfor imposi ng consecutive sentences, it isundisputed that the defendant committed theinstant
offenses while on probation. Accordingly, we find the imposition of consecutive sentences
appropriate.! Thisissue is without merit.

The judgment of the trial court is AFFIRMED.

JERRY SMITH, JUDGE

lThe defendant al 0 argues that the court erred in failing to consider whether the sentence (1) w as reasonably
related to the severity of theacts; or (2) served to protect the public from further harm. State v. Wilkerson, 905 S.W.2d
933, 938 (Tenn. 1995). The necessity of those findings, however, is limited to cases involving consecutive sentencing
of "dangerous offenders." State v. Lane, 3 SSW.3d 456, 461 (T enn. 1999).
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